DEPARTMENT OF THE AIR FORCE

HEADQUARTERS AIR FORCE MATERIEL COMMAND
WRIGHT-PATTERSON AIR FORCE BASE, OHIO

10 January 2002

MEMORANDUM FOR AFMC/PK/CE

FROM: AFMC/JA

SUBJECT: Housing Privatization, Using Non Government Officials

1. Using Privatization Support Contractors (PSCs) to support source selections requires that
AFMC establish policy to ensure non government officials do not perform inherently
governmental functions.

2. The following are inherently governmental and may not be performed by PSCs:

e Legal advice to government officials to include
e Legal sufficiency of the RFP
e Legal sufficiency of the evaluation and selection process, such as
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Determination whether proposals comply with RFP requirements

Whether to have exchanges with offerors after receipt of proposals, and if
exchanges are conducted, the nature and extent of the exchanges

Whether to amend the RFP

Whether the proposed selection of an offeror is consistent with the RFP and
all other requirements

Legal sufficiency of the decision documents

Legal advice on issues arising from the Air Force’s status as a U.S.
government agency (includes sovereign immunity, applicability of state or
local law to Federal agencies, rules the Air Force must follow because it is a
Federal agency, and conformity with Federal statutory and regulatory
requirements, such as fiscal law issues, rules concerning acquisition strategy
and the evaluation and selection process, and elimination of offerors from the
competition)

Decision to approve the draft RFP and RFP

Determination whether a proposal complies with the RFP

Decision to amend the RFP

Determination to exclude or include an offer within the competitive range
Determination of adequate price competition

Assignment of past performance ratings

Assignment of color codes to factors

Assignment of risk assessment ratings




Comparative analysis of offers

o Integrated assessment as to which proposal provides the best overall value to the
government

o Decision to select a particular developer’s proposal for award

¢ Decision concerning the substance and extent of discussions or negotiations (A
government official must be present and in charge for in-person discussions or
negotiations. Written discussions through evaluation notices require AF approval in
advance. Decisions on any follow-up must be made by an AF official.)

e Legal authority of the Air Force to enter into a legally binding arrangement with the
selected developer (includes advise on whether the proposed transaction conforms to
statutory housing privatization authorties)

3. The list in paragraph 2 is not necessarily all-inclusive. Other actions may also be inherently
governmental.

4. Inherently governmental activity includes not just the action of deciding or approving. It
includes advising and recommending. This does not prevent AFMC from using a PSC to support
these inherently governmental activities in an advisory or recommending status in certain cases.
PSCs may, for example, recommend a set of legal documents which define the legal arrangement
among the AF, the developer, and others. But the legal advice to AFMC officials to use these
documents must come from AF lawyers. PSCs may recommend revisions to RFPs. Buta
governmental official needs to be a part of the advisory process concerning the PSC’s
recommended revisions before the decision is made to amend the RFP. PSCs may provide the
technical analysis of offers against the selection factors. The assignment of past performance
ratings, color codes for factors, and risk assessment ratings, however, is the responsibility of
government officials. Similarly, the comparative analysis of offers and integrated assessment as
to which proposal provides the best overall value are inherently governmental activities. PSCs
may support these activities, but may not perform them in the place of government officials.

5. A bright line does not always separate performing an inherently governmental activity from
supporting it. As a practical matter, this issue is partly resolved by assigning sufficient
government officials to the acquisition support team to participate with the PSC in evaluation
activities and giving these government officials the exclusive authority to approve evaluation
level decisjons, advice, and 1ecommendations. These government officials must be involved at a
level of detail that gives them visibility into the government’s requirements, proposals to meet
those requirements, and evaluation of proposals. These measures should prove sufficient to
assure only government officials perform inherently governmental functions.
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